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DuTMs AND POWERS.

Tm nature of the duties and extent of the powers of a
railroad commission depend, as they do in the case of all
commissions, upon the terms of the creating Act. There
has been an unmistakable tendency on the part of the
courts to confine such bodies strictly to the exercise of the
powers conferred upon them by the statute which has.
brought them into existence and by any subsequent amendatory legislation. As Chief Justice THAYrR, of the Oregon Supreme Court, said in deciding against an attempted
extension of the rights of the commission of that State,
"It has for a long time been considered the safer and better
rule in determining questions of jurisdiction of boards and
officers exercising powers delegated to them by the legislature, to hold that their authority must affirmatively appear
from the commission (statute) under which they claim to
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act. Should the question of the extent of that authority
be left to inference, serious disturbances might arise involving a conflict of jurisdiction which-would be highly detrimental to the community."' On an examination, however,
of the legislation in the various States which have adopted
the commission system there is found as wide a difference
in the character of the' work prescribed for each and in the
extent of the control which each must exercise as was seen
to be in the manner of their formation, and it remains to be
seen, in considering the force and effect of the many means
adopted to accomplish a common purpose; namely a beneficial restraining influence on the part of the public over the
railroad corporations, which of the several policies has
proved the most successful.
The words "duties" and "powers" have no separate
and distinct meaning as used in the statutes, but are so
mingled- as to become confusing in an endeavor to determine just how far the jurisdiction of each commission really
extends. It is more convEnient to regard as duties all thos&
acts of a commission which are either expressly prescribed
(such as the duty of inspection at stated periods), or which
,are left to their "discretionand depend upon the happening
of certain contingencies. (such as the investigation of accidents), whether they are of the board's own motion or upon
complaint. By hlowers will be meant the extent of the
-commission's authority as regards its' ability to enforce its
orders or decrees against the .corporations.
In the first place it is to be noticed that the jurisdiction of the commission is confined in 'some States to "railroads operated by steam," as in Virginia, while in others,
as Massachusetts and New York, the street railways are
included within the act. .Illinois has a "Railroad. and
Warehouse" commission, 'and the Kansas and Minnesota
express and sleeping car companies are also subject to the
authority of the commission.
The duty of general supervision is thus stated in the
I Railroad Commissioners v. Railway, etc.,

Co., I7 Oregon, 65 (1888).
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Massachusetts Act: "The board shall have the general.
supervision of all railroads and railways, and shall examine
the same, and the commissioners shall keep themselves
informed as to the condition of railroads and railways and
the manher in which they are opeyated, with reference to,
the security and accommodation of the public, and as to
the compliance of the. several corporations with their
'charters and the laws of the commonwealth."' There is a
similar clause in all the other Acts.
The frequency of examination is either left to the
commission's discretion or is prescribed. Connecticut
requires that every railroad in the State shall be examined
at least twice a year. In New Hampshire they not. only
examine'the roads themselves, at least once each year, but
also "make personally a full examination into the condition of the proprietors of every railroad and the management of their affairs, and inspect, as far as practicable, all
books, accounts and papers." In order to authorize such
an inspection of the books of a corporation in Massachusetts,
on the other hand, an application in writing of a director,
or any person owning a certain amount (one-fiftieth) of the
capital stock or'of the bonds is necessary.
As has. already been seen, every facility is provided the
commissioners of all the States to enable them to thoroughly
inspect the physical, and when necessary the financial, conditions of every road. They can at all times- enter the
offices, station houses and other buildings, as well as the
cars of the corporation, and they are provided with passes
for their own use and for those whom they are authorized
to employ to assist them in performing their duties.
Such, in a general way, is the broad statement which.
every creating Act contains of the purpose for which the
commission exists. To enumerate the sfiecial duties
assigned -each board is not possible here. Their number
depends upon the extent of the power generally conferred
by each statute. Those acts which have produced commissions with great power do not contain a careful state1 Pub. Sts. of

Mass. (1882), chap.

112, , 14.
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ment of the various special duties imposed, while those
creating advisory boards name specifically a large number
of matters which are placed under their supervision. In
Massachusetts,' for instance, where the commission is of
the purely advisory kind, the following are among the particular duties impressed upon the board: To inform the
corporation in writing of the improvements and changes
which it considers to be proper whenever it "deems that
repairs are necessary, or that the addition to its rolling
stock, or addition to or change of its stations or station
houses, or a change in its rates of fares for transporting
freight or passengers, or in the mode of operating its road
or conducting its business, is reasonable and expedient in
order to promote the security, convenience and accommodation of the public;" to "approve and fix the route of
a railroad in a city or town when the local authorities cannot agree with the directors of the railroad concerning it,"
and the clerk of the board is to certify that the requirements of the law have been complied with before the articles of association are filed; to "approve the location and:
construction of every new road (a sworn estimate of the
cost of construction and statement of the fact that a certain
amount of stock is subscribed or paid in having been received) before operations shall be begun on it;" t6 give its
consent to the crossing by one road of another at grade, or
Sof navigable waters ; to examine the laws relating to the
construction of railroads, and see that every new road has
complied therewith and is in a safe condition before opening for use; to arbitrate, at the desire of either party, between disputing roads when the question is one involving
rights of shipment of each others cars under agreemen4;
to ,[regulate the transportation of explosives," and "approve the use of certain mechanical appliances,'" and "grant
the right to run trains on the Lord's day."
These and one other important duty, which will be
taken up later, are among those assigned the Massachusetts
commission. The many subsequent additions since the'
." Pub. Sts. of Mass. (1882), chaps.

112, 113.
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passage of the original Act cannot be mentioned here.'
The New York law contains many similar, but in the original statute a less number of, provisions.2 The Connecticut
commission,3 which is an exception to the general rule that
the greater the power the less precise the statement of duties
has, among others, these provisions: The board has authority to make such rules as to "platforms and outbuildings
as are for the public interest ;" "to prescribe the time during which any ticket office shall be open for the sale of
tickets ;" to make necessary orders for compelling companies to furnish comfortable seats for passengers, and for
regulating the manner in which companies shall manage
their engines and cars at highway crossings; to dire6.t that
suitable 'warning boards be put up at dangerous crossings;
to order gates, flagmen, or signals to be provided; to prescribe the limit within which land may be taken for railroad purposes, etc., etc.
It is unnecessary to illustrate further these minor matters which are under the supervision of the board. , The
subjects of most importance to the public as well as to the
corporations, with which the commissions have -to deal, are
the investigation and report of accidents, and the regulation of rates.
When an accident, resulting in loss of life or injury to
any person, occurs on any railroad within the State of New
York the company is obliged to notify, by its general superintendent, or manager, the board of its occurrence. Thereupon the commissioners, if in their judgment such accident warrants investigation, give the corporation reasonable notice of the time and place of entering thereupon.4
At the hearing the matter is carefully sifted, and every
effort made to fix the blame and responsibility. The pro'See Pamphlet Laws of Massachusetts, since 1882, and, the Railroad
Commissioners' Reports.
o
2 See N. Y. Laws of 1882, chap. 503, and 189 , chap. 565, and also the
Commission's Reports, which contain an excellent summary of the
various additions to and changes in the creating Act.
I Laws 1877, Connecticut, chap. 145, P. 232, et seq.
N. Y. Laws of 1890, chap. 565, art. vi, i59.
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ceeding is practically the same in all the other States,
excepting that in some instances no mention is made of the
obligation on the part of the railroads to call the board's
attention to the accident.' In Rhode Island and Connecticut either notice from the road, or "public rumor," of an
accident, authorizes the board to proceed, and in these
States they are to "visit, personally, the scene of the
occurrence, and inquire into the facts and circumstances. ' 2
The Rhode Island Act has the further unique requirement
that "the commissioner shall, without charge, furnish any
injured person, or the friend of any person who has been
killed, any information he shall have obtained in relation
to such disaster, and the names of the persons from whom
the same was obtained, and by whom the same may be
proved.' In Vermont the attorney-general (in Maine the
county-attorney) must be notified of the result of the hearing.' In Iowa and Colorado "the report of the board after
investigation is especially excluded as evidence, or from
being referred to in any case in any court." 5
In all cases the commissioners are required'to incorporate into their reports a full record of the result of their investigation of accidents, showing all the circumstances
attending each one, and the conclusions at which th ey have
arrived as to the cause, nd responsibility. Many of the Teports contain very complete tables showing the number of
accidents occurring within the State upon each road, and
other comparative tables referring to past years. In the
Massachusetts reports especially are found most careful and
minute records of each disaster.
Every means is given to enable the commissioners to
thoroughly investigate the facts of every accident (and this
applies to all other subjects which they have the right to
1 As in Massachusetts.
Rhode Island: Pub. Sts., 1882, chap. 158, 28. Connecticut: Pub.
Sts., 1887, 567. Also Mississippi: Laws, 1884, chap. 23, 13.
3 Laws Rhode Island, i889,
758.
4 Vermont Laws, 1888, 20.
Maine Laws, 189i, 120.
5 Laws Iowa, 1878, chap. 74,
14; Laws Colorado, 1885, p. 314,
2
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examine into). They may summon witnesses,' and administer oaths and take testimony, and witnesses may be compelled to attend by an application to the discretion of a
judge of the proper court. In New York "all subpcenas
shall be issued by the president of the board, or .by any,
two members thereof." This board has the additional right;
not granted in Massachusetts, to examine the books and
affairs of the corporation on whose line the accident ha
occurred, if such is considered necessary to arrive at a satisfactory conclusion, although it is necessary, in order to
accomplish this, that at least one member of the board shall
sit for hearing in the town in which the principal office of
the road is situated.'
The.board having made up its mind as to the questions
of cause and blame, notifies the railroad of its finding, and
recommends 'any change in the construction or operation
of the road; or the discharge of any culpable employee, etc.
Whether this recommendation amounts to an order or not.
depends upon the extent of the board's powers.
By far the most important feature of a railroad commission is the way in which it deals with the -question of.
the regulation 'of rates and tariffs. This, more than anything else, affects the prosperity of the corporation, and
upon it depends, to a great extent, whether the relationg
between the public or the commission on the one hand,
and the railroad on the other, are harmonious. Nearly all
other subjects of supervision or control .have to do merely
with the safety, comfort and convenience of the traveling
public. The regulating of charges, however, is altogether
a different matter, and railroad commissions are usually
classified with reference to the extent of their authority in
that direction.
Although the regulation is undofibtedly a duty, as here
understood, it is necessary to consider the subject in connection with the commission'shjowers, as the variations in
I Witness fees for travel and attendance to be the same as for witnesses
before the Superior Court (Massachusetts).
3 N. Y. Laws, i89o, chap. 565, i59.
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'the statutes are only as regards the force of the decisions,
and the circumstances,under which the cases arise-generally upon complaint-can be considered incidentally.
In what cases and to what extent 4re the decisions of
the several commissions binding upon 'the corporation, and
when, on the other hand, do they amount to recommendations merely? Upon this their real charicter, of course,
depends.
They may. be divided into two principal groups: (I)
Those, generally called "advisory" coimnissions, which
although they have the right in the case of any violation
of the State laws to report the same to the proper authority
-the attorney-general usually-cannot -enforce their own
orders and decrees; and (2), those which have the power
not only to guard against any disregard of charter duties
and statute laws, but also to compel the acceptance of their
own decisions.
Contrast the provisions of the Massachusetts with those
of .the Minnesota Act. The former are: "-The board,
.whenever in its judgment any such corporation has violated
-a,law, or neglects in any respect to c9mply with the terms
of te act by which it was created,or with the iroziions of
azy law of the Commonwealth, shall give notice thereof in
writing to such corporation; and, if theviolation or neglect. is continued after such notice, shall forthwith. present
the facts to the attorney-general, wh6 shall take such proceedings thereon as he may.deem expedient" 1 Beyond
this, the Massac,usetts commission has no power whatever
to either apply to the-couts itself or to cause proceedings
to be instituted by the attorney-general as to the neglect
of any of its own rulings on the part of the railroads. Those
rulings amount to nothing more than suggestions' except,
apparently, in one or,two minor subjects inserted since the
passage of the original Act, and these suggestions the roads
can either accept or reject as they please.
The Minnesota statute2 provides, in addition to the
the cornpowers granted in Massachusetts, that Cwhenever
1 Laws 1882,

chip. 112,
2 Act of I885.

15.
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mission considers any change in the mode of operating or
conducting a railroad, etc., etc., it shall notify the c-rrier,
to that effect, and, if such notice is disregarded, the commission shall proceed to enforce it by instituting proceedings in the proper court," and the attorney-general is
instructed to sue "whenever the common carrier, after due
investigation and hearing, refuses to obey the order of the
board."

-

The Massachusetts statute best illustrates the nature
of the powers conferred upon the purely advisory com-'
mission, while the above clause from the Minnesota Act
illustrates the general extent of the powers granted to
boards of that class.
In sbme States the board is authorized, in case of a
violation of the general railroad or statute law or of the
terms of charter, to apply directly to the courts for "injunction or other proper remedy."'
In Virginia the report of any disregard of the roads t6
?pbey the laws after notice from the commissioners is.made
to the Board of Public Works, 'which board, if it deems
proper, thereupon authorizes the commissibners to malke
application by a bill in equity for an injunction.
Thus it is the province of all commissions- to keep a
watchful eye upon the railroads, and to at leasi report any
failure of theirs to live up to their obligations -as expressed
in the laws of the State or in their charters, and in the case
of boards with greater powers to also take the- matter of
prosecution into their own hands.
Within what limits, and as to what subjects are thoselatter commissions authorized to enforce their own
decisions?
It has been already noticed that the acts delegating a
greater amount of power contain a less number of specially
included .subjects of jurisdiction than those creating commissions of the advisory kind. The matter of rates, however, is an exception. In the Southern and Western States
the main object of railroad legislation has been to prevent
abuses of a financial character rather than for the purpose
1

New Hampshire, Vermont, California, North Dakota, S. Carolina.
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of securing the safety and comfort of the public, as is done
in Massachusetts, and there -the powers of the commissioners have been directed principally against the subject
of rates and tariffs.
The authority of the Massachusetts board over rates is
merely of the recominending and reporting kind, of course,
and the subject receives little mention in the law.' In New
York, also, this question is also of apparently slight importance, except as regards a general caution against excessive
charges-and discrimination, and although the commission
is granted the power to report to the attorney-general any
violation of its own orders, as well as of the laws of the
State, these orders seem to amount only to. a recommen2
dation..
On the otherfhand, Georgia thus deals with the question' of rates :3 The commnssioners are directed to make
for each railroad doing business in the State-a schedule of
reasonable maximum rates for transportation .of passengers.
and freight, and this schedule shall be taken in all court
in suits for extortion, etc., as fiiimafacie evidence t6at such
* rates are reasonable maximum charges.'
In Missouri and Mississippi the above is to take place
only on failure of the railroads to publish . rates, in which
case they must be approved by the board.
*"The commissioners may revise-such rates. from time
to time."
.
In Iowa, "if complaint is made of the rates charged
'by an railroad, or of the schedule fixed by the commissioner., it shall be the, duty. of the, commissioners to investigate. If such complaint is ,qot triviM or frivolous, the
board shall fix a day for hearing.o At the hearing the buri
den of proof shall not be on complai'.nant, but he -or they
may introduce schedules of other -States and of other rail* There is one clause assigning to the commissioners the duty torevise milk rates, but this too, it seems, is merely recommendatory.
2People of N. Y. v. Lake B. & West. R. R., x04 N. Y., 58.
8 Also New Hampshire, Illinois, Iowa, Kansas, Texas, S. Carolina.
4 "And these schedules must be posted in stations and other con-.
spicuous places" (within stated times varying ivi diferent States).
5New Hampshire, Texas, Idaho, Illinois, Georgia.' ' ,
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roads within the State (of Iowa), and thelowest rates
charged by other railroads within or without the State for.
similar transportation to that in question shall be prima
fade evidence of reasonableness. After hearing, the cornmissionets shall fix the rates, which in no event shall exceed
those fixed' by law. Such decision must specifically set
forth the sums to be thereafter charged, and a classification'
of such freight, etc., must be made, and such decision shall
not be limited to the particular case, but shall embiace axiy.
part of the railroad fairly coming under the investigation.
Such fixed rates shall be prima fade evidence, in future
cases m courts of the State, of their reasonableness."
In Minnesota, "in case the commission finds at any
time that any part of the rates, tariffs, charges, etc., which
have been filed and published are unreasbnable, they niay
change the same" and compel the corporation to adopt tlh.,
change,
In South Carolina "the commissioners shall make"
such just and reasonable rules and regulations as niay be
necessary for preventing, unjust discrimination, giving, of
rebates or bonus, or misleading the public, and they shall,
have power to fix rates for longer and shorter distances, a 4
determie what are longer and shorter distances."
It is unnecessary to consider at grEater length the
character of these provisions. The difference between
such powers and those delegated to "advisory "1boards is
quite evident.
Railroad commissions are then, generally speakink, of
two kinds, those which are advisory, and thos6 which are
regulative. The first rely upon the inherent force and
common'sense of their suggestions for recognition and obedience on'the part of the corporations, and a study of the
reports of commissions of that- class will shqw how seldom their recommendations are disregarded. Those on
*theother hand which are authorized to deal more peremptorily with the railroads, and were created for the purpose
of enforcing. State laws of a more oppressive character, are,
if they attempt to atiy extent to carry out the object for
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which they exist, less apt from their very nature to accomplish that object without antagonizing the roads.
The functions of an advisory commission are, first, to
exercise a wide restraining and improving influence upon
the roads by co-operating with them in an endeavor to
appreciate the growing needs of the public, and second, to
inform and instruct the public at large on all general and
special subjects of railroad legislation. A secretary of the
Massachusetts,commission has said that the theory upon
which a board with such limited powers is created is that
"it should be the- means of concentrating public opinion
and bringing it to bear intelligently and persistently upon
abuses which it is desirable to reform, without resorting
to the power of the legislature," and Mr. C. F. ADAMS has
aptly described this commission as "simply a medium, a
species of lens by means of which the otherwise scattered
and powerless rays of public opinion are concentrated to a
focus, and brought to bear .upon any corporation."
Of course, the personnelof any commission is that upon
which its success really depends, but it would seem that
even with a board composed of men of the fairest minds
and highest attainments the restriction of their powers is
the most advisable cotrse, especially in those sections of
the country which possess a highly intelligent population.
There the necessity for restrictive legislation, and for the
placing in the hands of a specially appointed body theduty
of carrying out such laws, is not apparent.
One subject, made the special duty of the boards in
several States-notably Massachusetts and New York-has
not been included in the general list. The" Massachusetts
commission is required to make in its annual report to the
general court, not only "all facts and explanations as will
disclose the actual working of the system of railroad transportation in its bearing upon the business and prosperity
of the commonwealth," but also "such- suggestions as to
its general railroad policy, or any part thereof,
as may seem appropriate," and the New York Act imposes
the further duty upon the board of " recommending and
drafting for the legislature such bills as will in their judg-

